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Mortgages and other transactions in which loans were secured on land were widespread throughout the medieval European countryside. Such transactions could potentially allow agriculturalists to access significant amounts of capital. This chapter will argue, however, that mortgages or equivalent instruments were less common among peasants in England in this period than they were in other parts of Western Europe. This is a feature that demands attention, as does its larger implication that medieval capital markets were comparatively underdeveloped in rural England.
An essential first step is to establish the basic categories of English peasant land. Broadly speaking, such land fell into two categories in this period. The first was freehold, the tenure of which was protected by the royal courts. Freehold land was conveyed by charter from one party to another, with minimal reference to lordly authority. The other category is customary land, the focus here. Customary land was servile or villein property, held by unfree tenants who typically owed labour services as well as cash rents for their properties, as well as a range of other obligations such as heriot (a servile death duty). Technically the possession of the landlord, customary land could only be conveyed from person A to person B in the landlord’s court, the manor court, and possession of such land could only be granted by the lord.
The following entry, from the court records of the manor of Heacham (Norfolk) dated November 1317, is a typical example of the mortgage discussed here:

Memorandum that Geoffrey Gosse and his wife Cecilia came into full court and pledged [invadiaverunt] to Peter Coubel 3½ rods​[1]​ of land for a term of five years, for 10 shillings sterling which they received from the same Peter as a loan; the condition being that if the aforesaid Geoffrey and Cecilia fully pay the said 10 shillings at the end of the aforesaid five years then the aforesaid land shall revert to the aforesaid Geoffrey and Cecilia; but if at the end of the aforesaid five years the aforesaid Geoffrey and Cecilia fail to pay in whole or in part, then the aforesaid land shall remain to the aforesaid Peter and his heirs in perpetuity, without contradiction of any person. [in margin of roll:] Memorandum. [fine] 6 pence.​[2]​

This records a transaction in customary land between two village parties. The land is transferred from a mortgagor/borrower, to a mortgagee/creditor, with conditions about what will happen to the land if repayment is or is not effected. The ‘fine’ paid reflects the fact that this transaction required the landlord’ permission. Presumably, too, the fact that the instrument was registered in this way meant that it could be enforced in future if necessary, or disputes about it be more easily resolved, but this is an issue on which we have relatively little information.
In its form and provisions this written contract is a ‘classic’ medieval mortgage. A key characteristic of the medieval mortgage is that the creditor would take the revenues from the land during the term as his interest. It is not explicitly stated in this example that that should happen, but it seems very likely. Here, the borrowers had to pay the full principal (10s.) back at the end of the term, so there is no indication that the revenues would be used to pay off the principal (as they were in a vifgage). Some of the other transactions discussed below differed from this in their form and provisions. However, their essential purpose was the same. All recorded the transfer of the possession of a piece of real property (if not its ownership or title) from debtor to creditor in exchange for an advanced sum, with conditions relating to future payments. The purpose of each transaction was to secure a debt.
Such ‘classic’ mortgage contracts are encountered in many different medieval European contexts. Examples are known from at least the early eleventh century onwards in regions like Normandy and Flanders (Van Werveke, 1968; Lewis, 1979). In many of the best documented examples the lender was a monastery, and the borrower a financially embarrassed knight. However, the laity lent and borrowed on mortgages also. From the thirteenth century, not only social elites, but a wide spectrum of society, including peasants, was involved. Existing research suggests that for the rural people of the Low Countries, northern and southern France, Catalonia, Valencia and northern and central Italy, written credit instruments were much more common than was the case in England. This included the use of instruments which allowed credit to be secured on land, such as the mortgage itself, or the rente (known variously in different regions as renten, rentes constituées, censal, and so on) (Briggs, 2009a). In the rente contract, a ‘lender’ bought an annuity drawn on property of the ‘borrower’. Across Europe in general, the rente generally replaced the mortgage because the former avoided the charge of usury to which the latter was subject, and thus became acceptable to the church authorities, mainly because the lender could not demand that the principal be redeemed (Schnapper, 1957). A turning point in the church’s prohibition of the mortgage was the council of Tours (1163) at which Pope Alexander III banned clergy from creating mortgages. Later rulings extended the same ban to the laity. However, observers agree that the mortgage did not entirely disappear, and that mortgage and rente coexisted across Europe between the thirteenth and fifteenth centuries. Mortgage and rente performed similar functions, since in both instruments land or buildings served as collateral for a loan. Like the mortgage, the rente offered security to a lender because the property on which the rente was charged could, in theory at least, be seized in case of default (Duby, 1968, pp. 254-7; Ertl, 2017; Gaulin and Menant, 1998, pp. 40-5; Gilomen, 1998, pp. 120-1; Herlihy, 1965, pp. 239-41; Renault, 2011, p. 129; for the rough equivalence of mortgages and rentes, see for example Brennan, 2006, p. 177; Rosenthal, 1993, p. 132; Van Werveke, 1968, p. 164; Van Bochove et al., 2015).
Work on medieval English peasant society, however, suggests mortgages of customary land like the example quoted above are rare. Nor does the rente contract or anything equivalent appear to have existed in English rural society. A form of annuity was used in England in the thirteenth century by Jewish lenders, the ‘fee rent’. However, this Jewish instrument was formally banned in 1269, and had little impact on rural society (Richardson, 1960, pp. 102-6). Historians who have studied land transactions in manorial court rolls have identified and discussed relatively few conditional transfers connected to credit of any kind. This is especially true of the period before the Black Death, my focus here (Schofield, 2009). In the fifteenth century such mortgages are somewhat more common (Briggs, 2009a; Mate 1993 pp. 60, 65). Court rolls of the pre-plague period of course supply many thousands of examples of post-mortem and inter-vivos transfers of customary land, and temporary leases of customary land from peasant tenant to sub-tenant, all of which are testimony to the active market in customary land of the thirteenth and fourteenth centuries, which has been extensively studied. Yet very few of them take the form of conditional transfers explicitly connected with credit. So, the Heacham entry cited above is something one very rarely encounters in the court rolls.
In the case of customary land we can be fairly confident in dismissing the possibility that many such instruments were created but are not recorded. Mortgages were conveyances, and all conveyances of customary land had to be performed in the manor court and enrolled in its records. A fine had to be paid for any such conveyance. Individuals who sought to pledge customary land outside the manor court, or tried to pledge it secretly by charter, were very likely to be punished and to have their attempted transactions deemed invalid. In the court rolls of Heacham, two entries of the year 1315 order the seizure into the lord’s possession of two pieces of land each of which had been gaged without lord’s licence some 18 years earlier.​[3]​ Similarly, an entry dated 1344 in the court rolls of the manor of Horsham St Faith, near Norwich, records the case of a man (John Crombe) who had tried to convey one rod (¼ acre) of customary meadowland by charter to a citizen of Norwich (called Edmund Cosyn), almost certainly as security for a loan. The transfer was deemed invalid and Cosyn was forced to return the acre of meadow to the landlord. The inference that the initial transfer was intended as security is based on the fact that the entry recording the seizure of the land is accompanied by an acknowledgement of a debt (a ‘recognizance’) of 10s. owed by Crombe to Cosyn.​[4]​
Overall, when one looks at the currently available evidence concerning the mortgaging of English peasant land, or the broader pledging of such land as security for debts, there is little solid evidence for the practice. A preliminary investigation has also been made of mortgages (by charter) of freehold peasant land. Those, too, seem rare, at least to judge by the survival of mortgage and related defeasance deeds as a proportion of the larger corpus of peasant freehold charters from this period (Briggs, 2009b).​[5]​
The evidence on the employment of real property as collateral would thus seem to fit a larger view of medieval rural credit England which sees it as a system based largely on oral, unregistered transactions in which personal pledges, rather than landholdings, were the main security or guarantee of repayment for a creditor. The information about this credit market comes from manor court litigation about unpaid debts, most of which were contracted orally. Such a world of informal, largely oral, unsecured, short-term credit contrasts with the situation in other parts of continental Europe at the same period. 
What is the significance of an investigation of this contrast between England and the Continent in the use of the mortgage and its equivalents? If a peasant could offer land as security, then a creditor might offer a bigger loan over a longer term than where there was no collateral. If holders of customary land did not use this property to secure credit – thereby realizing the value of that property – then this could have had a negative effect on access to capital and levels of investment and welfare. This question of the ability of poor people to exploit their assets has been called the ‘de Soto problem’, in reference to the influential Peruvian economist Hernando de Soto (De Soto, 2000; Van Zanden et al., 2012; Besley et al., 2012; see also Bogart and Richardson, 2009). To solve the ‘de Soto problem’ it is not enough for poor borrowers to be in de facto possession of assets such as land. They need to be able to prove their exclusive rights to these assets through legally recognized registration and enforcement systems. If the supposed contrast between England and the Continent in the use of mortgages and their equivalents suggested by existing research is supported by a fuller investigation, one possible interpretation of this would be that medieval England achieved much less success in solving the ‘de Soto problem’ than certain areas of Continental Europe did in the same period. In particular, it has recently been argued that Holland had stronger property rights in land than other areas (including England), which in turn encouraged various kinds of loan that were secured on real property. Thus, it is argued, capital markets emerged early in Holland – i.e. based on long-term credit, involving large, formal cash loans. This was one of the reasons for Holland’s precocious economic development, starting in the late medieval period (van Zanden et al., 2012).
The first aim of this chapter is to ask whether it is true that mortgages of customary land were equally rare everywhere in England, between c.1250 and 1350. A systematic search for mortgages across space has not been previously attempted. If there were some locations where mortgages were more evident and numerous than others, why was this? After confirming the overall rarity of mortgages of customary land, the chapter’s second aim is to investigate the possible reasons for this feature. The final aim of the study is to assess the implications of the rarity of mortgages for the impact and importance of rural capital markets in England in this period.

2.2. A wider search for mortgages

An ongoing research project entitled ‘Private law and medieval village society’ has studied the rolls of manor courts in two groups of five counties, an ‘eastern’ and a ‘western’ group (Figure 2.1).​[6]​ The project’s main focus is civil litigation in manor courts. The project team sampled the records of the courts of over 100 different manors to find the most revealing lawsuits relating to the manorial law of contract. The mortgage was not a primary focus of this work, yet a by-product of the research was the collection of evidence on mortgages of peasant land. Entries recording mortgage contracts (note that these entries record the creation of mortgages, and not litigation) were searched for and extracted simultaneously with the litigation material from among the very diverse recorded business of the medieval manor court (‘mortgage’ is used here to mean any form of conditional transfer of land made in exchange for a sum of money, occasionally described explicitly as a mortgage). This chapter draws most heavily on the records of the 44 ‘eastern manors’, all of which have been searched for mortgages. A systematic search for mortgages was also undertaken for 12 ‘western manors’ selected from a total of approximately 60 sets of manorial records studied in the larger project. The 12 were chosen mainly because they offer relatively lengthy and unbroken runs of court records. In both regions, the manors studied represent a mixture of ecclesiastical and lay ownership (Table 2.1; Figures 2.2 and 2.3). As indicated above, mortgages and other conditional transfers are unusual and stand out from the typical run of court roll entries. It is hard to miss even isolated examples when trawling the rolls, and certainly not a cluster of them.

<Figure 2.1 here>
Figure 2.1. ‘Private law and medieval village society’ project: ‘western’ and ‘eastern’ counties investigated




Figure 2.2. Eastern manors with court rolls searched for mortgages of customary land




Figure 2.3. Western manors with court rolls searched for mortgages of customary land
Note: dates indicate start dates of manor court roll series.






	The court rolls of the ‘western manors’ tell a similar story. For 10 out of the 12 manors, not a single mortgage can be located in the surviving records. However, one western manor, Alrewas in Staffordshire, features an exceptional number of mortgages of tenant land in its records, and in this respect it resembles Heacham and Hanningfield. The Alrewas rolls covering the years 1327-49 yield some 40 mortgages.​[8]​ Overall, the pattern seems the same in both east and west: one or two manors with lots of mortgages, and a majority with very few or none.
Why were mortgages common at Heacham, Hanningfield and Alrewas but rare or non-existent elsewhere? There are several possible reasons. It could be that specific individuals had particular knowledge or experience of these instruments, and popularised their use locally. The transactions did not all involve distinct persons. Eight of the 28 transactions at Heacham, including the one cited at the start of this chapter, involved Geoffrey Gosse as mortgagor/debtor. Geoffrey appears in the rolls more generally as a prolific debtor and player in the land market, and not necessarily a poor or marginal man in local society (Beauroy, 1995, pp. 69-70). At Alrewas, 12 out of the 40 mortgages involved one William le Forestere as lender. If such individuals had a penchant for the use of mortgages, then this could explain their popularity in particular locations.
Another hypothesis concerning the concentration of mortgages in particular places concerns the geography of peasant customary landholding, as well as the restrictions over the size and structure of and traffic in those peasant holdings, features which themselves reflected a complex mix of factors such as settlement geography, patterns of lordship, and the relative importance of freeholders. It has often been observed that in midland England customary holdings at this date were relatively likely to be preserved in standard units, such as virgates of around 30 acres, and that the splitting up of such units for exchange tended to be prohibited either explicitly or (more often) implicitly by seigniorial authorities, or by the community. By contrast, in East Anglia –that is, in Norfolk, Suffolk, and Essex in particular - many studies show the fragmentation of standard holdings into small parcels by c.1300, and reveal a relatively light seigniorial touch when it comes to the traffic in customary land, or even the seigniorial encouragement of such traffic (Whittle, 1998, pp. 49-53). There are exceptions to this necessarily simplified contrast between the midlands and eastern regions with respect to customary landholding, yet it is an important issue to consider in connection with the prevalence of mortgages.
If one wanted to mortgage land to raise credit, one would not necessarily wish to pledge one’s entire holding (virgate, half virgate etc.). Anyone who did so, and then defaulted on the loan, ran the risk of losing an entire holding permanently. Also, it would have made no sense to transfer a complete holding to a creditor on a conditional basis. This would leave the debtor out of possession and thus with no income from which to repay the debt. However, if a potential borrower lived within a manorial regime in which it was permitted to break off a small portion of a larger holding to sell or, in this case, mortgage, then this might have been a more attractive option. One factor, therefore, that may have been conducive to the development of the mortgage, is a high degree of fragmentation of unfree holdings and a minimal restriction on fragmentation.
It is noticeable from Figure 2.2 that the manors on which mortgages have been found are generally towards the east of the region. There are no such manors west of the Wash. All nine manors with mortgages are in Norfolk or Essex, apart from Redgrave, Suffolk, which is on the Norfolk border and is the archetype of the manor with an intensive land market and fragmented holdings (Smith, 1984). There are no examples in Cambridgeshire, West Suffolk, or Lincolnshire. Cambridgeshire court rolls have been studied particularly closely and an example of a mortgage of customary land from this county has yet to be found (for similar results relating to Wisbech, Cambridgeshire, see Parkin, 1998, pp. 214-18).
If one examines more closely the court rolls of the two eastern manors in which mortgages of customary land were unusually common – East Hanningfield and Heacham – one finds that they display characteristic features of East Anglian customary landholding: no obvious standard holdings; ample smallholdings; and no obvious restriction on the movement in small parcels of land that probably represent a portion of an individual’s entire holding.
At East Hanningfield, the holdings transferred inter-vivos, or made vacant on the death of a tenant, came in a variety of shapes and sizes. None is referred to by a term for a standard holding, such as ‘virgate’. There are holdings expressed in numbers of ‘ware acres’ (or ‘war acres’) (akerwar’), in numbers of ‘day works’ of land (daywercas), or simply in terms of acres and rods of unspecified ‘land’.​[9]​ There is to be sure a hint of there being standard holdings of ‘ware acres’, as holdings of 5 and 15 ‘ware acres’ are mentioned quite regularly. Interestingly, the mortgages themselves tend not to tell one what category of land is involved in the transaction. The only mortgage that does so involves the pledging of ‘two ware acres within a certain croft’.​[10]​ In general, the land pledged in mortgages is in the form of relatively small parcels or units, such as a croft, or three rods of meadow.
At Heacham, the records provide an even greater impression of the presence of a classic ‘East Anglian’ customary landholding regime. There is evidence of an active land market in the very high numbers of fines paid for licences to transfer customary land via a surrender by the seller ‘to the use of’ (ad opus) a buyer, who was then admitted. Some of the parcels involved were tiny. In 1314, for example, there was a surrender and admission ad opus to a plot described as just 14 feet by 8 feet in area.​[11]​ There are also reports of people making sales without licence, and also temporary demises (sublettings) of customary land. There was a great deal of scope for dispute about who had title to which portion of customary land, as one would expect where traffic was so intense. The landholdings of individuals at death could be very small. For example, in a court held in December 1322 one John Skule was reported as holding 3 ½ rods from the lord at death, paying a heriot of 6d.​[12]​ The amounts mortgaged are also small, being a few acres or rods. Of the mortgages in acres and rods, the smallest at Heacham in this period is a half of one rod.​[13]​ 
At first glance, it appears as if the Alrewas holding structure was dominated by standard holdings, such as virgates and half-virgates, which is what one might expect for this area of the country. Out of 70 customary tenants in Alrewas itself listed on a rental (list of tenants) with custumal (description of customs and services) dated 1341, 51 were either virgaters or half-virgaters (Birrell and Hutchinson, 2004). This Alrewas virgate was probably 30 acres in extent (Graham, 1994, p. 9). However, the rental gives a misleading impression of the reality of landholding structure. The court rolls provide plenty of evidence of a traffic in small parcels of land after 1327, including single rods and selions (commonfield strips) (Graham, 1994, p. 13). Similarly, the mortgages were secured by small plots, often of less than an acre. As at Heacham and Hanningfield, the de facto fragmentation of holdings at Alrewas was probably a stimulus for the mortgage market.
There are a number of potential reasons why mortgages gained some popularity as a form of land transfer in particular manors. One potentially significant consideration, however, is the character of the customary landholding regime in the locality concerned. From the point of view of mortgagors/borrowers, it made most sense to be able to pledge a small portion of a larger holding. At Heacham and Alrewas especially, but also at East Hanningfield, there was a situation of fragmented customary holdings in which this factor was potentially important. Elsewhere, the standard holding was more common. This was the case, for example, in much of Cambridgeshire, where some locations such as the manors of Crowland Abbey, or those of the Ely bishopric, in effect formed part of a ‘midland’ customary landholding system based on standard holdings (Briggs, 2009a). It is therefore perhaps not surprising that mortgages of customary land have not been traced for that county. Some locations had a number of characteristics which in combination could potentially encourage the employment of mortgages. At Alrewas, for instance, the low cash rents paid by customary tenants to the lord were perhaps additionally significant. The 1341 rental is careful to state the ancient customary rent of two shillings per virgate. Modern commentators agree that this is very low. It could well be that it simply made economic sense for Alrewas customary tenants to mortgage parts of their holdings to secure relatively large loans. Because their outgoings on rent were so low, the mortgagors could afford to pay off the loans.
Yet, even though mortgages became quite common in some place, it is still necessary to recognize that explicit evidence of the use of customary property to secure credit is rare in this period. Fewer than 100 contracts have been identified in a search of the records of hundreds of manor court sessions (Table 2.2). Although many locations in East Anglia and beyond presumably enjoyed characteristics such as fragmented holdings and active land markets that may on the face of it have been conducive to the pledging of land as collateral, mortgages were clearly rare in general. What factors account for this?

2.3. Why were mortgages rare overall?





Medieval canon lawyers regarded the kind of mortgage arrangement with which this chapter is concerned as an infringement of the church’s law against usury, referring to it as a form of ‘cloaked usury’ (McLaughlin, 1939; Haren, 2000). As noted, church councils banned mortgages in which the income from the pledged land was not deducted from the principal sum loaned. In the case of Heacham and Hanningfield, the court roll entries do not make it explicit that the mortgagee would draw the revenues from the land during the term, but it seems highly likely that this occurred. Several Alrewas entries, indeed, do strongly suggest that the creditor took the fruits of the land during the term and perhaps cultivated it himself. In these mortgages, the contract specifies that if the land was sown or ‘composted’ at the point of debt repayment, the creditor ‘shall have his crop and his “up worthyng”, or the price of the same, by judgement of neighbours’.​[14]​ The phrase ‘up worthyng’ is obscure, but it seems to refer to the costs of cultivation, for which the creditor should be compensated if the land was redeemed before the crop was harvested.
In England, church courts concerned themselves with prosecutions of usury in which the accused party had been involved in mortgage lending (Helmholz, 1986). Did peasant creditors avoid the creation and enrolment of formal mortgages because they feared prosecution for usury in the church courts?
This is possible in principle, but more work is needed to shed greater light on this idea, and in particular its implication that English church authorities were more inclined to prosecute usurious practices than their counterparts in Continental Europe where, as noted, mortgages were apparently more prevalent. One would need to investigate the frequency with which usury prosecutions involving mortgages took place in ecclesiastical courts, and also to check the exact type of transactions that were deemed reprehensible. We should also remember that manor courts in this period had the power to deal with breaches of the usury ban, and occasionally did so. There have been no instances found in the manorial records searched of complaint against conditional transfers on the grounds that they were usurious. Three of the Alrewas mortgages were made in favour of a chaplain, Thomas Faleyn (for this man and his financial dealings, see also Swanson, 1993). The Hanningfield rolls also record a transaction of six acres pledged in 1341 to Richard the rector of East Hanningfield by William Atte Heg, for a loan of 60 shillings. Such clerics might be thought especially susceptible to accusations of usury arising from such arrangements.




Holders of villein or customary land did not enjoy exclusive or absolute property rights over their land. Title remained with the landlord, a fact that was reflected in the fines for seigniorial permission for any transfer of such land to a third party. It is possible that the minimal use of customary real property to secure credit flowed from the fact that borrowers did not fully ‘own’ their land in a meaningful sense.
Seigniorial permission was required to secure a valid pledge of customary land in exchange for credit, presumably because this was a transaction in which the future title to the land might shift to a different person. This is reflected in the fine paid for the enrolment of the mortgage. At East Hanningfield, this requirement for seigniorial permission was made explicit by the wording of several of the mortgages, which begin by stating that ‘[the mortgagor] by lord’s licence has pledged [inpignorauit]’, and so on. Also, at Heacham and Alrewas it is stated that the pledging of the mortgaged land was made in plena curia, i.e. ‘in full court’, again stressing that this was all done publicly and with the knowledge of the lord’s officials. If a lord effectively needed to be asked permission to validate a conditional transfer, this raises the possibility that in some manors that permission was refused, leading to the non-employment of mortgages by tenants. Unfortunately, little evidence has been found thus far in the court rolls to either support or refute this possibility. It has to be asked however, what incentive lords or their officials would have had to object to conditional transfers, if they were informed of and approved of the identity of the transferee.
Probably more important was the attitude of the creditor/mortgagee. We have very little information from the court rolls concerning the property rights of mortgagees in conditionally pledged customary land, which is in itself no doubt a reflection of the rarity of mortgages of this kind of property (Poos and Bonfield, 1998). However, one may wonder whether a potential creditor would want to take on, at least potentially, customary land that did not carry exclusive property rights. Would a pledge of a customary acre constitute effective security for a lender, given that in theory the lord at any stage could evict a holder – including a mortgagee – and take the holding back into his possession? One must add to this the fact that the systems of written property registration in existence in this society would have made it very difficult for a potential creditor to access reliable information about the specific rights and obligations attached to particular plots of customary land offered as collateral in the first place.
A connected argument is that a freeholder creditor might not wish to take permanent possession of customary land because it carried servile obligations, including labour services. To investigate this further, one would need to undertake a close examination of the personal status of all the mortgagees in the transactions identified, which would be a difficult task with an uncertain outcome. It is interesting, at least, to note that the two most important mortgagees at East Hanningfield, in terms of the number of transactions, were both villeins. These men, John de Chetwode and William Chaynel, are near the top of a list of 56 customary tenants swearing fealty at the first court of Agnes, countess of Pembroke, in early 1349. This evidence perhaps points to the likelihood that many of the lenders/mortgagees who used customary land as collateral came from within the villein tenant community.
The case of Alrewas is particularly important for the issue of peasant property rights and mortgages. A distinctive feature of Alrewas is that it was an ‘ancient demesne’ manor, that is, it was in the hands of the king at the time of the Norman Conquest, as Domesday Book confirms. The manor was granted to its lords, the Somerville family, by King John in 1204. Freeholders - tenants and free sokemen - were present among the manorial tenants in our period. However, the largest group of tenants (109) was described in 1341 very deliberately as ‘customary tenants of base tenure, who in domesday are called villeins’. These were not full-blown serfs or villeins with the full range of disabilities that implies. Instead, like other tenants of ancient demesne manors, they were privileged customary tenants, halfway between freemen and villeins proper. They did owe unfree obligations such as heriot and merchet (a marriage fine), but very light labour services (Birrell and Hutchinson, 2004). Twelve of the 21 mortgagors recorded at Alrewas can be found on the 1341 list of customary tenants. Thus while we have been justified in treating the Alrewas mortgages thus far as transactions in customary land, it must be recognized that this was a distinctive type of customary land. It could therefore be that mortgages were common at Alrewas because the customary tenants enjoyed stronger property rights than their counterparts on manors that were not ancient demesne. However, neither Heacham nor Hanningfield were ancient demesne manors, though mortgages were evident there, and the rolls of other ancient demesne manors examined for this chapter do not feature mortgages, such as those of Worfield (Shropshire). Thus the evidence concerning ancient demesne supports the view that the nature of property rights is not the primary explanation for the overall rarity of mortgages of customary land. That view is supported by the finding, mentioned earlier, that mortgages of freehold land – a type of land which enjoyed relatively strong property rights - do not seem to have been any more common among the peasantry than mortgages of customary land (Briggs, 2009b).

2.3.3. Were the mortgage terms too disadvantageous to borrower/mortgagor?

In the mortgages which took the ‘classic’ form outlined via the example at the start of this chapter, the terms must have looked strict from the borrower’s point of view. A specific day at the end of the term was set for the payment. If that term was not met, and if default occurred either ‘in whole or in part’, then the land would be forfeit to the creditor and his heirs for ever. In principle, even if a person paid all the debt apart from one penny he could lose his land in perpetuity. We know that foreclosure did happen; in one Heacham example there is an addition to the original court roll entry, in which a debtor came into court and renounced to the creditor any claim he had in land mortgaged some two years earlier.​[15]​ With such penalties, it is perhaps not surprising that most would-be borrowers did not take the risk. If we follow this line of argument, it is the strictness of the terms of the medieval mortgage which offers the most convincing explanation for the rarity of mortgages of customary land in this period. For some historians, indeed, the evidence presented here would fit comfortably within a wider picture in which mortgages remained generally unattractive and exceptional in form and provisions prior to the emergence of the doctrine of the equity of redemption in the seventeenth century (Allen, 1992; Baker 2002).
	It is thus significant to note that while most of the mortgages examined provided for this strict form of foreclosure, not all did so (Table 2.3). A number of arrangements which vary in their details stated essentially that the pledged land should be held by the creditor until repayment, and made no provision for its permanent loss. A typical example of this, from Alrewas, records that:

Walter de Orby came into full court and pledged [impignorauit] to John le 	Baxtere one acre of land lying in Tounfeld upon le Sevenacres next to the land of 	John Franceis. To have and to hold to the same John and his heirs and assigns 	until the aforesaid Walter or his heirs or assigns shall fully pay in one day to the 	same John his heirs or assigns twenty shillings of silver. And when the said 	Walter his heirs or assigns shall have fully paid the said money, then they shall 	recover the said acre of land.​[16]​

Such arrangements made sense, especially to the debtor, since he avoided permanent loss of his property. Furthermore, if the debtor completely failed to repay, the creditor would eventually recover the principal out of the profits from the land, albeit with some delay. This arrangement was probably also less open to the charge of usury than the contract which allowed for foreclosure. In fact, this agreement is in essence very similar to a continental annuity or rente agreement, with provision for redemption.




2.4. Did the scarcity of the mortgage have a negative impact on the rural credit market?





	It should also be noted that the average size of the debts revealed by manorial debt litigation was quite small. The median debt in the records of five fourteenth-century courts was about three shillings, equivalent to about 12 days’ wages for a carpenter in the 1340s. Debts over 20s. in value were rare, never really composing more than about five per cent of all debts where the value of the debt is given. The same data suggest that well over half of all debts were 5s or below in value (Briggs, 2009a, Table 2.5). The mortgage loans from the three manors provide a marked contrast to this (this chapter, Table 2.4). There are 34 legible loans in the mortgages from Hanningfield and Heacham. They range from 4s to 13 marks sterling (£8 13s 4d). However, only five of these 34 mortgage loans were in the sub-10s. bracket, and 18 were in fact sums of 20s. or above. At Alrewas, mortgage loans ranged from 4s to 42s, and 15 out of 39 legible debts were for 20s or more. Thus it appears that those who mortgaged their lands could gain access to much larger quantities of credit than those engaged in the more usual oral, unsecured transactions. Those who borrowed on mortgages appear also to have had greater access to long-term credit. The unsecured informal credit revealed by debt litigation was typically extended for terms of about six months (Briggs, 2009a). In contrast, an analysis of the 35 mortgages from the three manors which allow a term in months to be calculated shows that the median loan term was four years, that in 11 loans the term was more than five years, and that only seven had terms under 12 months. Moreover, as already noted, some mortgages had no specified repayment date but could be repaid at any time. These are important points to bear in mind in assessing the rarity of mortgage lending.
	On the other hand, one should not lose sight of the fact that even in places where there is no evidence of mortgage based lending, rural credit markets developed and prospered in the early fourteenth century. At Littleport in Cambridgeshire, for example, some 530 debt cases were initiated in the manor court between 1316 and 1327, a total of disputed unpaid debts which represented a much larger total of credit relationships. The records of the 10 western manors that failed to produce a single example of a mortgage all nevertheless contain significant quantities of interpersonal debt litigation, which is testimony to a lively credit market. Largely oral credit transactions were arranged with the use of personal sureties, or pledges, who offered themselves to guarantee the repayment of the debt in the event of the default of the principal debtor. In the manor court, debts could be recovered from a principal debtor or a pledge through seizure of the movable property of the borrower or his pledge. Even where real estate was not offered as collateral, it was possible for creditors to gain some confidence that they were protected from risk in the event of default by a borrower (Briggs, 2009a).
One must ask whether the functions performed by the mortgage were achieved in the medieval English village by means of other devices, with the result that the rarity of formal mortgages mattered little for the rural economy. One possibility is that someone in possession of land but in need of cash might simply have sold a portion of his or her holding outright, and then replaced it later with a purchase on the market, rather than arrange a mortgage. Such an arrangement would not in any case have been all that different in its effects from a mortgage of the ‘classic’ kind, in which possession was conveyed to a mortgagee who received the profits of the land during the term. Furthermore, a landholder might have been able to raise more funds through an outright sale than with a mortgage, though we have seen that mortgagors did receive substantial loans. However, the main disadvantage of such a permanent sale was the outright loss of legal title to the land that had been sold, whereas during the term of a mortgage the mortgagor did retain some rights to the mortgaged land. Furthermore, selling land to raise funds with a view to replacing that land later on involved risks connected to the future availability and price of land on the market.




The lending of money on mortgages was potentially important in the medieval countryside. A mortgage allowed a landholding peasant to tap the value of his property and gain access to capital which could be used for a variety of investment purposes, such as expanding livestock and landholdings. The mortgages examined here typically involved relatively large and long-term loans. We have found that some customary tenants in some locations did mortgage their lands, and that the reasons for this localized popularity were probably complex. It seems likely that local variation in the tenurial character of customary landholding, especially with regard to the issue of fragmentation of standard holdings, meant that the use of customary mortgages was more attractive in some places than others. Overall, however, the research presented here confirms that in England in the early fourteenth century, the use of real estate to secure credit seems to have been exceptional by comparison with other parts of Western Europe in the middle ages.​[17]​ When it comes to explaining this rarity of the use of customary land as collateral, it is probably too simplistic to claim that it was due solely to the impact of the servile tenure of such land, and the restricted property rights that implied. There is, for instance, no explicit evidence that lords banned their customary tenants from mortgaging their holdings. It is possible that some creditors preferred not to take customary land as collateral because of its unfree character, or because of fears of arbitrary eviction, but this is largely speculation.
In pointing to the strict and potentially unattractive character of the terms and conditions of the standard medieval mortgage, this study supports the conclusions of earlier work which has commented on the rarity of English mortgages before the seventeenth century. Borrowers may have been unwilling to enter into agreements in which they risked losing their land if they found themselves unable to pay. It is useful to reiterate that the rarity of peasant mortgaging was not a feature restricted to the customary sector; there has yet to be convincing evidence brought forward to show that the freehold mortgage was very widely used. Mortgaging in general, rather than mortgaging of customary land only, seems to have been exceptional at this time. Since the standard form of mortgage was common to both freehold and customary sectors, it seems likely that it was the terms and conditions of the mortgage and the state of mortgage law that was unattractive to lenders and borrowers. In the localities studied in this chapter, parties often developed alternative and more flexible forms of mortgage which were not as strict as the standard form, in the sense that they did not stipulate the permanent loss of land to the mortgagee. These more flexible arrangements may have been attractive to creditors too. Some of these contracts were similar in essentials to the rente contracts that became so widespread in different parts of Continental Europe. It remains puzzling that such agreements did not gain a wider popularity in England.
















^1	  A rod is ¼ acre, or 0.6 hectares.
^2	  Norwich, Norfolk Record Office [hereafter NRO], Le Strange DA8 (21 November 1317).
^3	  NRO, Le Strange DA7 (4 August 1315). The heirs of the mortgagee appear to be in at least partial possession of these lands.
^4	  NRO, NRS 12475. 
^5	  See also the limited space dedicated to the use of land as collateral in a recent major study of charters: Kaye, 2009.
^6	  Funded by Arts and Humanities Research Council 2006-09, Ref. AH/D502713/1. The principal investigators were Professors Richard Smith (Cambridge) and Phillipp Schofield (Aberystwyth). The eastern counties: Norfolk, Suffolk, Cambridgeshire, Lincolnshire, and Essex; western counties: Staffordshire, Shropshire, Worcestershire, Herefordshire, and Gloucestershire.
^7	  Chelmsford, Essex Record Office [hereafter ERO], D/DP M 832; NRO, Le Strange DA1-DA9.
^8	  Stafford, Staffordshire Record Office [hereafter SRO], D(W)0/3/1-37; TNA, SC 2/202/206 (rolls of 1286-8). The earliest Alrewas rolls (SRO, D(W)0/3/1-7) are printed in Landor, 1907, 1910.
^9	  For ‘ware acres’, see Horrox, 1994, p. 287. Two late thirteenth-century charters in the Essex Record Office convey ‘day works’ of land at East Hanningfield,: ERO, D/Day T2/9; D/Day T2/11.
^10	  ERO, D/DP M 832 (17 March 1343).
^11	  NRO, Le Strange DA7 (July 1314).
^12	  NRO, Le Strange DA8 (10 December 1322).
^13	  NRO, Le Strange DA7 (29 January 1317).
^14	  E.g. SRO, D(W)0/3/26 (12 May 1341).
^15	  NRO, Le Strange DA 8; the renunciation of claim was made at a court session held 3 February 1323.
^16	  SRO, D(W)0/3/30 (14 February 1344).
^17	  And perhaps even by comparison with other parts of the British Isles: one function of the Welsh prid, or gage of land, was as security for credit: see Smith, 1976.
